
Myatt et al.Myatt, Admx.,v. 4731867.]
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MyattWesleyE.

v.
Murphy Myatt, Administratrix, etc., et al.

Evidence—proof mcurriage—what1. Into establish.formes'of insufficient
proceedinga to widowrevoke letters of administration which had issued to the

deceased, that,upon ground, intermarriageof M. the at the time of her with
deceased, husband, W., proofliving,—held,she had another that theone then

effect,marriage, consistingof simply general reportsuch former to andof that
wife,of togetherthe offact cohabitation with one or moreas husband and

them,children born to is not sufficient to establish it.

Mabriaq-e—prjeiumption parties living together married—may2. that are
presumption always marriageberebutted. While the in ofof law is favor a

parties cohabiting together wife,between yet presumptionas man and such
may be rebutted.

Nor,3. prove marriage. inEvidence—admissions—when toinsufficient
case, proofsuch will of her admissions that she was married to such other

person, coupled wife,with the fact of cohabitation as man and establish such
marriage.former

Marriage—issue marriage,4. rigidavoid have no to administer on theof
pa/rent. case,estate the deceased And marriagein such if the with deceasedof

void, illegitimate,were the issue are position applyand do not stand in a to
administration,for a revocation of theythe letters of having rightno to admin-

uponister the estate.

Same—legality5. proceeding.not be determined in a collateralof—should
legalityThe marriage oughtof the not pro-to be determined ain collateral

ceeding to revoke granted widow;letters of administration to the other
proceedings instituted,should wherebybe the whole merits of the case can be
fully investigated.

Writ of Error to the Circuit Court of Bond thecounty;
Hon. J. Gillespie, Judge, presiding.

The facts in this case are instated thefully opinion.

Mr. H. K. S. for the inO’Melveny, error.plaintiff

Mr. S. P. for the defendants inMoore, error.

Mr. Chief Justice Breese delivered the of the Court:opinion
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This anwas to the Court of Bondapplication County county,
to revoke certain ofletters which hadadministration, been

that court to Mrs. and Williamsongranted by Murphy Myatt
on the estate Alexanderof deceased. The courtPlant, Myatt,

decided the and an was taken toagainst application, appeal
the Circuit Couit the thatwith same court thatresult, finding

thewas widow of AlexanderMyatt deceased.Murphy Myatt,
The to therevoke letters was made one E.application by

who in his affidavit instates, of theWesley Myatt, support
that when she married Alexanderapplication, Murphy, Myatt,

a named William Wilmarth thenhad husband and thatliving,
with Alexander thather formarriage was,subsequent Myatt

Affiant- states that the childrenvoid. of arereason, Myatt
entitled to the and that he is andadministration, thatone,

Plant is not the next of kinWilliamson one of to the deceased
intestate.

The shows that William Wilmarth andproof Murphy Sugg,
lived as man and andnow wife hadMurphy Myatt, together

children born to that saidtwo and she she was marriedthem,
to it is not he ever said onWilmarth, proved so; but,though
the it was withoutcontrary, proved, objection, by appellant,
that Wilmarth hewhen was with headmitted, living Murphy,
had a inwife East Tennessee and a son her. Wil-byliving
marth and fromlived about to1827Murphy Sugg together

or when he went off and came1829,about one two years;
and then left to his In 1832 underback, get boy. Murphy,

name was marriedher maiden of Murphy bySugg, regularly
a ofa issued to Alexander and haslicense duly Myatt, family

themmost ofhim,six children by grown.
Wilmarth is that ofof her withThe marriage generalproof

andman and wifeasand of their cohabiting togetherreport,
Theto them.one or more children born presumptionshaving

a betweenin favor ofare marriageof undoubtedly, alwayslaw,
it isand butwife,are as husbandwho living togetherparties

and be rebutted.a mayonly presumption
the on thestatute subjectAt time of their cohabitation,the

andit is now,same astheof was substantiallymarriage
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the clerk thea license from of whoCounty Corn’t,required
a of the and ato record of makeit, registrywas keep issuing

theof the or ofwith the return ministerof it, magistrate
in tothe a book bedeclared,before whom wasmarriagegospel

in church allowedthat Publication wasforkept purpose.
far knowl-a not one so as ourinstead of butlicense, marriage,

at thattook in thatinformation extends, mode,or placeedge
in in this State.Protestant churchearly day, any

madethe that an wasrecord,It from attempt byappears
andthe license under Wilmarthto whichsearch, produce

This fact,were but it was fruitless.married,Murphy Sugg
in afterthe fact that as soondid,and she Sugg, 1832,Murphy

left a license from theWilmarth obtainher, properregular
into with Alexander Myatt,beauthority, joined .marriage

at theif she a husband wouldhad lawfulwhich, time,living
a for to followedhave her to besubjected prosecution bigamy,

ain the and to fine thou-of oneconfinement penitentiary,by
far to show that she and Wilmarth were notdollars,sand goes

state ofin abut were shemarried, livingreally concubinage,
aat time that Wilmarth had wifethe living.knowing'

are not in thisis difficult to believe,It though bigamists age
andthe of fiverepublic,the world therare,—in purer daysof

incurredshe would havewere,—thatyears theythirty ago,
to convict her so It isthe attainable.beingsuch proofperil,

Wilmarth had communicated the factrational tomore suppose
when the finalhe had a wife and,her that living, separationto

enter the didfree to into sheshe was engagementtook place,
view ofdeceased. This the case savesAlexander Myatt,with

the odium of andfrom bastardy,a and familyrespectablelarge
inthe the case orto of facts anyno violence any apparentdoes

could beIf her with Wilmarthof law. marriageprinciple
byher and cohabitation establishedadmission,ownbyproved

that hethen admissionsor from hiswitnesses, repeatedthem
toat the also beanother wife time, oughthad considered.living

have the wife of Wilmarth,believed she washerself,She, may
inducenot difficult to reasons which wouldand it is theperceive

andthe fact is notto but of marriage proved,her so declare,



Esslinger.v.Koester T.,476 [June

Syllabus.

from isthe cohabitation rebutted thepresumption, facts ofby
the case.

On the we are satisfied thewhole, Court and theCounty
decided inCircuit Court the revocation theproperly ofrefusing

thenot for reasons we haveletters, but for theonly fur-given,
ther it is not whatshownreason, the here hadright appellant
to make the to revoke if is athem, when, he son ofapplication

weAlexander must presume—for there is to theMyatt, nothing
in hisstated affidavit—that is his andcontrary Murphy mother,

if she was not the of hiswife hefather, Alexander, himself, being
andher is not entitledson, toillegitimate, make application

for a nohe torevocation, administer on the estate.righthaving
His affidavit does not heshow is a son of Alexander Myatt,

a former and there is no ordeceased, by wife, allegation proof
the deceased atthat had, other The infer-any time, any wife.

ence therefore thatis, is the sonappellant by Murphy Myatt.
There is no in the record that he isproof next of or entitledkin,

into the estate of Alexanderany rights Myatt.
We of the that inare, moreover, this collateralopinion way

this not to be declared void and amarriage ought respectable
of children bastardized. Some otherfamily shouldproceeding

instituted forbe such wherein the whole merits couldpurpose,
be fully investigated.x

We no of inerror the recordperceive grounds sufficient to
reverse the and affirm thejudgment, same.accordingly

Judgment 'affirmed.

Henry Koester

v.
Esslinger.Henry

against A Bsued for andthe evidence. work laborNew trial—verdict
sworn,parties andwere the defendantMm. Both testified thatperformed for

full, witnesses,byplaintiff waspaid in and corroborated in this otherhadhe
defendant, plaintiff,shop withfor in the same and whoworked testifiedwho


